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Court of Appeals of the District of Columbia. 


No. 4188. 

L. Morgan Johnston, Appellant, 

vs. 

Floyd L. Davis, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 41132. 

In re Dissolution of C. M. Woolf and Company, Incorporated. 

The United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above-entitled cause, to wit: 

1 Order Dismissing Petition. 

Filed March 28, 1924. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41132. 

In re Dissolution of C. M. Woolf and Company, Incorporated. 

Upon consideration of the petition tiled herein by L. Morgan 
Johnson and the answer of the receivers thereto, and argument of 
counsel, it is this 28th day of March, 1924, ordered that said petition 
be and it is hereby dismissed and the rule to show cause issued 
thereon discharged. 

Ordered, further, that the claim of said petitioner to set off against 
the amount due from him to said corporation prior to the tiling of the 
petition for dissolution herein and to said receivers for purchases 
from them, the indebtedness from the said corporation to him on ac¬ 
count of the notes described in his petition be, and it hereby is, de¬ 
nied; that said receivers allow said Johnson a dividend of twenty-five 
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L. MORGAN JOHNSTON VS. FLOYD E. DAVIS ET AL. 


per cent, amounting to $1,583.64 as of January 24, 1924, on the bal¬ 
ance due as of said date on said notes, to wit $6,334.56, upon presen¬ 
tation to them by him of the notes and the indorsement of said divi¬ 
dend as a credit thereon; and that they charge against said divi¬ 
dend the amounts due from the petitioner to said corporation and 
said receivers, to wit $1,520.90, and pay the balance of $62.74 to said 
Johnson or his attorneys of record. 

WENDELL P. STAFFORD, 

Justice. 

2 From the foregoing order petitioner notes an appeal in open 

Court to the Court of Appeals of the District of Columbia, and 
bond is fixed for costs at $100.00, with leave to deposit $50 in lieu 
thereof. 

WENDELL P. STAFFORD, 

Justice. 


Memoranda. 

April 9, 1924.—Bond on appeal of L. Morgan Johnson for $100 
approved and filed. 

Statement of Evidence signed by Stafford, J., filed. 

Assignment of Errors. 

Filed April 12, 1924. 

3|C $ J(C 3|t 5|t $ 

(1) The Court erred in refusing to allow the claim or claims of 
L. Morgan Johnston against the insolvent corporation, C. M. Woolf 
& Co., Inc., to be set oft as against his indebtedness to said insolvent 
Corporation. 

(2) The Court erred in directing the receivers of the insolvent cor¬ 
poration to allow L. Morgan Johnston dividends on the full amount 
of his claims and directing them to then apply such dividends to the 
payment of the indebtedness of said Johnston to the insolvent cor¬ 
poration. 

(3) The Court erred in refusing to allow Johnston as .a part of 
his claim against the insolvent corporation the sum of $90.00 paid 

to Attorneys for the bank. 

3 (4) The Court erred in dismissing the petition of said 

Johnston and discharging the rule to show cause issued 
thereon. 

JOHN C. MACKALL, 
Attorney for L. Morgan Johnston. 
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Designation of Record. 

Filed April 12, 1924. 

***** 4 * 

The Clerk of the Court will please prepare the following as a 
Transcript of Record in the above entitled cause on appeal to the 
Court of Appeals. 

(1) Order of Court dismissing petition and discharging rule to 
show cause. 

(2) Memo.: Appeal noted in open court. 

(3) Memo.: Appeal perfected and bond given. 

(4) Memo.: Agreed statement of the case approved and filed. 

(5) Assignments of error. 

(6) This designation. 

JOHN C. MACKALL, 
Attorney for L. Morgan Johnston. 

Service of copy of the above designation of record and assignments 
of error accepted this 12th day of April, 1924. 

MILLAN & SMITH, 

Attorneys for Receivers of C. M. Woolf & Co., Inc. 


4 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
3, both inclusive, to be a tiue and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript In Re Dissolution of C. M. Woolf and Com¬ 
pany, Incorporated, Equity No. 41132, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
12th day of July, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 


E. W. 
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5 In the Supreme Court of the District of Columbia. 

Equity. No. 41132. 

In re Dissolution of C. M. Woolf & Company, Incorporated. 

Statement of the Case on Appeal. 

It appearing to the parties to this appeal that the questions pre¬ 
sented can he determined without examination of all the pleadings 
and evidence, the parties hereto, by their respective counsel, with the 
approval of the Justice who presided at the trial, have prepared and 
signed this statement of the case in duplicate, showing how the ques¬ 
tions arose and were decided in the trial Court. 

This cause arises out of a petition tiled by L. Morgan Johnston, 
rule to show cause issued thereon and answer thereto by the receivers 
of C. M. Woolf and Company, Inc. a corporation organized under 
the laws of the District of Columbia. 

On March 29, 1923, a petition was tiled in the Supreme Court of 
the District of Columbia by certain stockholders of said corporation 
for its dissolution; on April 2, 1923, Floyd E. Davis and Waldo M. 
Ward were appointed temporary receivers; on July 30, 1923, a decree 
was entered dissolving the corporation and appointing said Davis and 
Ward permanent receivers to wind up its affairs. 

On February 28,1923, L. Morgan Johnston, a resident of Virginia, 
who was a stockholder, director, and Vice President of said corpora¬ 
tion since August 1921, but took no part in the active management of 
said corporation, endorsed, with one David J. Garber, the corpora¬ 
tion's president, for the accommodation of the corporation, a note for 
$1,800.00, payable thirty days after its date, which said note before 
its maturity was discounted for the benefit of the corporation by the 
District National Bank; on March 30, 1923 said note was protested 
for non-payment, placed in the hands of attorneys for the bank for 
collection and demand madei upon Johnston for payment; on July 
12, 1923, Johnston paid said note with interest, protest fees, and an 
attorneys fee of ninetv dollars, which latter was demanded of him 
by the bank by virtue of a printed notation on the note as follows, 
“With an attorney’s fee in cash payment shall not be made at matu¬ 
rity ” 

On March 1, 1923, Johnston and Garber endorsed another 

6 accom-odation note for the corporation for the sum of $4,- 
500.00, which said note was before maturity discounted by the 

bank for the benefit of said corporation, protested for non-payment 
on April 2. 1923, and thereafter taken up by Johnston. Formal 
proof of these claims was duly made by Johnston before the re¬ 
ceivers. At the date of the filing of the petition for dissolution the 
corporation was insolvent. The petition for dissolution alleged that 
the corporation was solvent but it subsequently appeared that it was 
insolvent. 
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On the date of filing the petition for dissolution Johnston was in¬ 
debted to the corporation for merchandise in the sum of $1,380.10 
which debt was then overdue; and thereafter purchased from the re¬ 
ceivers other merchandise to the amount of $140.80 which was over¬ 
due and unpaid when he filed his petition and issued his rule to show 
cause. 

The receivers declared a dividend as of January 24, 1924, of 
twenty-five per cent, but withheld Johnston’s share pending deter¬ 
mination of his right to set off the note of February 28, 1923, protest 
fees and attorney’s fees aganst his indebtedness to the corporation 
and the receivers. In his petition Johnston prayed that his claim 
arising out of the payment of the $1,800.00 note, costs and attorney’s 
fee might be set off against his indebtedness to the corporation. 

On said petition the Court issued a rule against the receivers who 
filed their answer, and upon argument and admission in open court 
that the amount paid by Johnston on account of the note for $1,- 
800.00 and protest fees with interest to January 24, 1924, excluding 
the attorney’s fee was $1,908.91, and that the balance unpaid by the 
corporation on the note for $4,500.00 at the time Johnston took it up 
with interest to January 24, 1924, was $4,425.65, the Court passed the 
order appealed from, a certified copy of which is to be herewith filed. 

The foregoing statement of the case is hereby approved this 9th 
day of April, A. D. 1924. 

WENDELL P. STAFFORD, 

Justice. 

JOHN C. MACKALL, 

Attorney for Appellant. 

MILLAN & SMITH, 

Attorney- for Appellee. 

7 [Endorsed:] Equity. No. 41132. In re Dissolution of C. 

M. Woolf & Co., Inc. Statement of Case on Appeal. Doug¬ 
lass S. Mackall, John C. Mackall, Attorneys at Law, Woodward Build¬ 
ing, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4188. L. Morgan Johnston, appellant, vs. Floyd E. Davis et al. 
Court of Appeals, District of Columbia. Filed Jul. 17, 1924. Henry 
W. Hodges clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Tfrm, 1924. 


No. 4188. 


L. MORGAN JOHNSTON, APPELLANT, 

vs. 

FLOYD E. DAVIS AND WALDO M. WARD, 

APPELLEES. 


Krief For Appellant, L. Morgan Johnston. 


A. Statement of the Case. 

This is an appeal by L. Morgan Johnston from an order 
of the Supreme Court of the District of Columbia 
dismissing a petition filed by said Johnston and dis¬ 
charging the rule to show cause issued thereon. 

On March 29, 1923, a petition was filed in the 
Supreme Court of the District of Columbia by stock¬ 
holders of C. M. Woolf & Co. Inc., praying for its 
dissolution; on April 2, 1923, appellees Floyd E. Davis 
and Waldo M. Ward, were appointed temporary 
receivers of said corporation; on July 30, 1923, a decree 
was entered dissolving the corporation and appointing 
said Davis and Ward permanent receivers to wind 
up its affairs. 

On February 28, 1923, appellant, L. Morgan Johnston, 
a resident of Virginia, endorsed, for the accommodation 
of the corporation, a note for $1,800.00, payable-thirty 
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days after its date, which said note, before its maturity, 
was discounted for the benefit of said corporation by 
the District National Bank; on March 30, 1923, said 
note was protested for non-payment, placed in the 
hands of attorneys for the bank for collection, and 
demand made upon Johnston for payment; on July 
12, 1923, Johnston paid said note with interest, protest 
fees, and an attorney’s fee of $90.00, which latter was 
demanded of him by the bank by virtue of a printed 
notation on the note as follows, “With an attorney’s 
fee in case payment shall not be made at maturity.” 

On March- 1, 1923, Johnston, endorsed another ac¬ 
commodation note for the corporation for the sum 
of $4,500.00, which said note was also before maturity 
thereof discounted by the bank for the benefit of said 
corporation, protested for non-payment on April 2, 
1923, and thereafter taken up by Johnston. Formal 
proof of these claims was duly made by Johnston 
before the receivers. At the date of the filing of the 
petition for dissolution the corporation was insolvent. 
The petition for dissolution alleged that the corporation 
was solvent but it subsequently appeared that it was 
insolvent. 

On the date of filing the petition for dissolution 
Johnston was indebted to the corporation for mer¬ 
chandise in the sum of $1,380.10, and thereafter pur- 
chased from the receivers other merchandise to the 
amount of $140.80 which was unpaid when he filed his 
petition. 

The receivers declared a dividend as of January 
24, 1924, of twenty-five per cent, but withheld Johnston’s 
share pending determination of his right to set off 
the note of February 28, 1923, protest fees and attor¬ 
ney’s fees against his indebtedness to the corporation 
and the receivers. In his petition Johnston prayed 
that his claim arising out of the payment of the $1,800.00 
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note, costs and attorney’s fee might be set off against 
his indebtedness to the corporation. 

On said petition the court issued a rule against the 
receivers who filed their answer, and upon argument 
and admission in open court that the amount paid 
by Johnston on account of the note for $1,800.00 
and protest fees with interest to January 24, 1924, 
excluding the attorney’s fee was $1,908.91, and that 
the balance unpaid by the corporation on the note for 
$4,500.00 at the time Johnston took it up with interest 
to January 24, 1924, was $4,425.65, the court passed 
the order appealed from which order denied the right 
of Johnston to set off against the amount due from him 
to said insolvent corporation, the aforesaid debts of 
said corporation to Johnston, and on the contrary 
ordered the receivers to allow Johnston a dividend on the 
full amount of his said claims less the said sum of 
$90.00 paid to the bank as attorneys fees, and to charge 
against and deduct from the amount of said dividend, 
the said indebtedness of Johnston to the said corporation, 
and to the receivers. 

B. Errors Relied On. 

1. The court committed error in denying the right 
of the appellant, L. Morgan Johnston, to have his 
proved and admitted claims against the insolvent 
corporation set off, in a Court of Equity, against his 
indebtedness to such insolvent corporation. 

2. The court erred in refusing to allow Johnston, as 
a part of his claim against the insolvent corporation, 
the sum of $90.00, admitted to have been paid by him 
as attorney’s fees in connection with his settlement 
and payment of said corporation’s indebtedness to 
the bank for which he was liable as endorser. 

3. The court erred in dismissing appellant’s petition 
and directing the receivers to apply the dividends on 
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Johnston's claims against the insolvent corporation, 
to the settlement and discharge of the claims of said 
corporation against Johnston. 

C. Statement of the Law and Facts. 

The facts as agreed to in the statement of the case 
on this appeal are as hereinbefore stated. It was of 
course conceded in the court below and is now con¬ 
ceded that the sum of $140.80 found to be due from 
Johnston for merchandise purchased by him from the 
receivers is payable by him absolutely, and may be 
deducted from any dividends payable to him by the 
receivers. 

Since it is admitted that the amount due from 
Johnston to the insolvent corporation at the date of 
the fding of the petition for its dissolution, namely 
$1,380.10, is less than either of the two claims proved 
and admitted to be due from the insolvent corporation 
to Johnston, it would seem to be sufficient for the 
purposes of this case to consider only the facts con¬ 
stituting the basis of the first mentioned claim of 
Johnston’s against the insolvent corporation, namely 
his claim for $1,908.91, which is exclusive of the sum 
of $90.00 attorney’s fees demanded and paid by 
Johnston. 

Hence the first and principal questioo presented on 
this appeal is whether or not Johnston was entitled 
to set off against the said counter claim against him in 
favor of the insolvent corporation his aforesaid claim 
against it, and second the right of Johnston to be allowed 
as a part of his said claim the said sum of $90.00 
attorneys fees, paid by him as aforesaid. 

The admitted facts with respect to Johnston’s said 
first claim against the insolvent corporation, are that 
under date of February 28, 1923, Johnston endorsed 
for the accommodation of said corporation its note 
of that date, due and payable March 30, 1923, that 
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said note before its maturity was discounted for the 
benefit of the said corporation at the District National 
Bank, and on March 30, 1923, on the day of its maturity, 
was protested for non-payment, placed in the hands of 
the attorneys for the bank for collection, and demand 
made upon Johnston for payment, that on July 12, 
1923, Johnston paid said note with interest, protest 
and attorney’s fees, aggregating $1,998.91. 

The petition for dissolution of said corporation was 
filed on March 29, 1923, one day prior to the maturity 
of said note, temporary receivers were appointed in 
pursuance of said petition April 2, 1923, two days after 
the day on which said note was protested, the decree 
dissolving said corporation and appointing appellees 
as permanent receivers was entered on July 30, 1923, 
that is to say, after the date on which Johnston had 
paid said note as aforesaid. 

D. Principles Underlying the Right to Set Off Debts 
and Counter Claims in Courts of Equity. 

At the present day in most jurisdictions, including 
the District of Columbia, the right of set off is most 
liberally granted not only in courts of equity but also 
in actions at law. 

Sec. 1563 of the D. C. Code provides as follows: 

“Mutual debts and claims under contract 
between the parties to a common-law action, 
or between any of the several defendants and the 
plaintiff, or between one party and the testator 
or intestate of the other, or between the testators 
or intestates of both parties, may be set off 
against each other by plea in bar, whether said 
debts or claims be of the same or a different 
nature or degree, and whether the claims be for 
liquidated debts or unliquidated damages for 
breach of contract; and if either debt be in the 
form of the penalty of a bond the exact sum to 
be set off shall be stated in the plea.” 
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In courts of equity the right to set off debts and 
counter claims has always been recognized as a just 
and equitable doctrine to be applied whenever neces¬ 
sary to do justice, and particularly in those cases where 
by special circumstances, such as non-residence, death 
or insolvency, failure to allow the right of set off, would 
work irreparable injury or injustice. 

In U. S. North Chicago and Mill Company vs. St. 
Louis Ore and Steel Company, 152 U. S., 596 (cited 
by this court in Fedarwisch vs. Alsop, 18 App. D. C., 
318, and in Fitzgerald vs. Wylie, 22 App. D. C., 329), 
the general principle is thus stated: 

“Cross demands and counter claims, whether 
arising out of the same or wholly disconnected 
transactions, and whether liquidated or unliqui¬ 
dated, may be enforced by way of set off whenever 
the circumstances are such as to warrant the 
interference of equity to prevent wrong and 
injustice.” . . . “By the decided weight of 

authority it is settled that the insolvency of 
the party against whom the set off is claimed is 
sufficient ground for equitable interference.” 

There can be no question that the counter claims 
presented in this case as between Johnston on the one 
hand, and the insolvent corporation on the other, are 
directly within the general principles announced both 
in this court and in the Supreme Court of the United 
States in the above cases. 

Counsel for appellees rest their case solely upon 
the purely technical points that Johnston had not 
actually paid the bank at the time of the filing of the 
petition for dissolution, or at the time of the appointing 
of the temporary receivers. No such distinction will 
be found in the cases cited, nor can we conceive on 
what principle a court of equity can be asked to rule 
that had Johnston been called upon, and paid the note 
on which he was thus liable, prior to the date of the 
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filing of the petition for dissolution, or the date of the 
order appointing temporary receivers, he would be 
entitled to the set off claimed, but having been called 
upon and having discharged the idential obligation 
after one or both of these dates he should be denied 
the right of set off. As a matter of fact Johnston 
became legally liable to pay the $1,800 note by reason 
of the protest thereof even prior to the date of the 
appointment of the temporary receivers. • 

Johnston did not go forth and voluntarily purchase 
and take an assignment of a claim against an insolvent 
corporation, and then attempt to use it as a counter 
claim, on the contrary he discharged an existing legal 
obligation whereby as a matter of law the said cor¬ 
poration became directly indebted to him in an amount 
largely in excess of his indebtedness to it. 

Under such circumstances we submit it would be 
manifestly unfair and unjust to permit the receivers 
of the insolvent corporation to recover from Johnston 
an amount due by him to it, and entirely ignore the 
indebtedness on the part of the corporation to him. 

In Barney vs. Grover, 28 Yt., 391, where the facts 
were quite similar to those under consideration, it was 
held that the fact that a surety has not paid the debt 
at the time of the assignment is immaterial , and the 
set off was allowed. 

In U. S. North Chicago, etc., vs. St. Louis Ore & Steel 
Co., 152 U. S%, 596 (above cited), not even the cause 
of action out of which the claim sought to be set off 
arose, accrued until after appointment of the receivers, 
and yet the set off was allowed. 

In re Star Spring Bed Company, 243 Fed., 957. 
In this case an accommodation maker had discharged 
his indebtedness to the bankrupt by a check, but 
endeavored to stop payment on the check, which had been 
received and cashed bv the receivers. The court held 
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that the debt due to the bankrupt having thus been 
actually paid, the liability of the accommodation maker 
could not thereafter be set off. The court, however, 
stated in the course of its opinion: 

“It is conceded that, had the drawer declined 
to give his check after the maturity of said notes, 
it could have off set any amount it would have 
paid on account thereof against any indebtedness 
it owed to the bankrupt.” 

In the above case the notes had not even matured 
at the date of the appointment of the receivers. 

In Chenault, Receivers, etc., vs. Bush, 84 Ky., 528, 
the receiver of an insolvent partnership sued the de¬ 
fendant on notes given to the partnership, defendant 
pleaded as a set off one-half of the amount paid to 
take up a joint note made by the partnership and the 
defendant. This joint note had not matured at the 
date of an assignment made by the partnership for the 
benefit of creditors, nevertheless it was held that the 
obligation of the insolvent firm to contribute to the 
payment of the joint note, arose at the time the obliga¬ 
tion was entered into, so as to create an existing claim 
which can be made the subject of set off. 

Se allso, Barnes vs. Barnes, 106 Va., 319; Nashville 
Trust Co. vs. Bank, 91 Tenn., 336; Merwin vs. Austin, 
58 Conn., 22; St. Paul and Minneapolis Trust Co. 
vs. Leek, 57 Minn., 87; Dean’s Case, 98 Penn. St., 101. 

We submit that under the authority of the cases 
cited, the LIABILITY of Johnston as endorser of the 
notes of the corporation constituted such an existing 
claim in favor of Johnston, as to clearly entitle him to 
set off the same against the counter claim of the insolvent 
corporation, and that the date of the protest of said 
note and the date of the payment thereof by Johnston 
is absolutely immaterial. 
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We have found no case in conflict with this contention 
except the case of Huse vs. Ames, 104 Mo., 91. The 
decision in this ease apparently sustains the view 
taken by the receivers, yet we find that this case over¬ 
rules the earlier case of Morrow’s Assignees vs. Bright, 
20 Mo., 298, in which Judge Scott in a very able opinion, 
based on facts almost identical with those before this 
court, upheld the contention of the accommodation 
endorser and allowed the set off. 

In disposing of the case at bar the learned justice 
holding the Equity Court disallowed the set offs pre¬ 
sented by Johnston, as we understand it, upon the 
decision in bankruptcy case IN RE BINGHAM, 94 
Fed., 796. The decision in that case is based entirely 
upon the construction of a provision of the Bankruptcy 
Act. 

We submit that even in bankruptcy.cases, the weight 
of authority is decidedly in favor of the allowance of 
the set off of counter claims, originating in transactions 
occurring prior to the bankruptcy. 

In re Dillion (Mass.), 100 Fed., 627. 

In re Ph. Semmes Glass Co., L’t’d (N. Y.), 
135 Fed., 77. 

New York County vs. Massey, 192 U. S., 138. 

Morgan vs. Wordell, 6 A. B. R., 170. 

In re Ells, 98 Fed., 967. 

The Allowance of the Set Offs Claimed by the Appellant 
Does Not Create a Preference in His Favor. 

It is contended by counsel for the receivers that to 
allow this set off would give Johnston a preference over 
other creditors. The answer to this proposition is 
stated in the case of Farmers & Merchants State Bank 
rs. Armstrong, 146 U. S., 499, where the Supreme 
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Court of the United States in reversing the lower court 
which had disallowed the set off said: 

“Where a set off is otherwise valid it is not 
perceived how its allowance can be considered 
a preference and it is clear that it is only the 
balance, if any, after the set off is deducted which 
can justly be held to form part of the assets of 
the insolvent. The requirement as to ratable 
dividends is to make them from what belongs to 
the bank, and that which at the time of the 
insolvency belongs of right to the debtor does 
not belong to the bank.” 

Hence we submit that the true amount of Johnston’s 
claims against the said corporation is the aggregate 
amount of his two claims proved and admitted, namely 
the sum of $6,334.56, less the sum of $1,380.10 due 
by him to the insolvent corporation and that the 
balance, $4,954.46 is the amount on which his dividend 
should be based, and from such dividend should be 
deducted the said sum of $140.80, due by Johnston to 
the receivers. This is subject only to the allowance or 
disallowance of the $90.00 paid by Johnston as attorneys 
fees. 

We find nothing in sections 768 to 797 D. C. Code in 
conflict with the principles and decisions above set forth. 

As we have hereinbefore endeavored to point out, 
it being conceded that Johnston is indebted to the cor¬ 
poration, and that the latter has become indebted to 
Johnston as a result of transactions entered into and 
obligations assumed prior to any question of insolvency, 
it is the difference between these debts respectively 
which constitutes and must be taken as the true amount 
of the claim in favor of one or the other. 

The appellant should have been allowed, as a part 
of his claim, the sum of $90.00 paid by him in connection 
with the settlement with the bank. 

The note on which Johnson was endorser contained 
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the provision, “With an attorney’s fee in case payment 
shall not be made at maturity.” 

Sec. 1306 D. C. Code, recognizes the validity of such 
provisions in promissory notes, and similar statutory 
provisions have been sustained by the courts: 

Oglesby vs. Bank, 114 Va., 663; 

Colley vs. Summers Parrott Co., 119 Va., 439; 

Morrison vs. Ornbaun (Mont.), 75 Pac., 953. 

That Johnston paid this sum, in pursuance of demand 
upon him, and as a part of his liability on the note is 
admitted, and since there is absolutely nothing in this 
record to the contrary, it must be assumed that the 
amount so paid was reasonable and was made in good 
faith. 

It is therefore respectfully submitted that the order 
of the Supreme Court of the District of Columbia should 
be reversed. • 

JOHN C. MACKALL; 

Attorney for L. Morgan Johnston. 


August 14, 1924. 
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Statement. 

Appellant’s statement of the case is practically correct. 
The petition for dissolution of the corporation C. M. Woolf 
and Company was filed, however, by certain of the directors 
of said corporation and not by stockholders as such. It 
should be added, also, that appellant was vice-president, 
director, and stockholder of the corporation. 

ARGUMENT. 

I. 

Appellees do not “rest their case solely upon the purely 
technical point that Johnston had not actually paid the 
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bank at the time of filing the petition for dissolution or at 
the time of the appointment of the temporary receivers.” 
They object to the inequity of making appellant a preferred 
creditor through the medium of a claim not based upon any 
agreement of set-off, actual or implied, which had its origin 
solely in an attempt to conserve appellant’s interest as an 
officer, director, and stockholder of the insolvent corporation; 
which was merely potential at the time the petition was filed 
and did not ripen into an actual claim until the principal 
creditor, the Franklin National Bank, had forced appellant 
into that position, long after the interests of all parties had 
become fixed. The time of the payment of the note by ap¬ 
pellant is important only as bearing upon and solving the 
main question of the conflicting equities of appellant and 
the creditors generally. To allow appellant the set-off 
claimed would prefer him, to the extent of his merchandise 
indebtedness, to the corporation, over other creditors in no¬ 
wise responsible for the insolvency and subordinate their 
rights to the inferior right of one who was engaged in the 
venture of the corporation’s business for personal gain and 
knew, or should have known, the corporation’s financial un¬ 
soundness, and loaned his name to promote its success. 

The petition for dissolution was filed on March 29, 1923; 
the temporary receivers were appointed April 2, 1923; the 
auditor’s report was filed July 17, 1923, and the corporation 
was dissolved by decree of the court and permanent receivers 
appointed July 30, 1923. The temporary and permanent 
receivers were the same persons. The note for $1,800.00 was 
protested on March 30, 1923, and paid by appellant on July 
1?, 1923. 

At the time the petition for dissolution was filed, appel- 
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lant’s claim was wholly contingent ; there was nothing that 
appellant could set off against his merchandise indebtedness 
(Rhodes vs. Bowling Green White Stone Co., 43 App. D. C., 
298). There was no indebtedness of the corporation to him 
until he paid the note. When the petition was filed the 
rights of the creditors became fixed, their equities attached, 
and the statutory right to share equally in the assets, of 
which appellant’s indebtedness to the corporation was a part, 
arose. At the same time the status of appellant as a non¬ 
creditor, so far as set-off for a subsequent claim is con¬ 
cerned, also became fixed. 

Bramham vs. Lanier Bros., 41 A. B. R., 215. 

Re United Grocery Co., 41 A. B. R., 824. 

Fogg vs. Order of Golden Lion, 159 Mass., 9. 

Merrill vs. Insurance Co., 166 Mass., 238. 

The petition for dissolution of the corporation was filed 
under Sections 768 et scq. of the Code. Section 778 pro¬ 
vides how the assets of the corporation shall be disposed of. 

“The receiver may retain out of the money in his 
hands the amounts necessary for the purpose of can¬ 
celing any open and subsisting engagements and 
satisfying any demands for which a suit may be 
pending against the corporation, and distribute the 
residue among the creditors, giving preference to 
debts which are liens on the property of the corpora¬ 
tion, and shall make dividends from time to time 
among the creditors until their debts are paid in full.” 

No preferences are provided for except to those who have 
liens on the company’s property. 

As has been said, when the petition for dissolution was 
filed, the rights of all parties became fixed, and appellant’s 
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subsequently arising claim could not disturb those rights to 
the harm of others than the company itself. Such is the cur¬ 
rent and weight of authority. 

Spaulding vs. Backus, 122 Mass., 553. 

Mechanics Bank vs. Stone, 115 Mich., 648. 

Kortjohn vs. Bank, 63 Mo. Appl., 166. 

Fera vs. Wickham, 135 N. Y., 223. 

Fuller vs. Steiglitz, 27 Ohio St., 355. 

Chipman vs. Bank, 120 Pa. St., 86. 

Shepherd vs. Turner, 3 McCord L. (S. C.), 240. 
Kinsey vs. Ring, 83 Wis., 536. 

Note to Fera vs. Wickham, 17 L. R. A., 456. 

If it were a contest between appellant as creditor and the 
company, the question would be different, but appellant’s 
rights here are opposed by the superior equities of others. 
The right of set-off in equity is qualified always by any in¬ 
tervening rights, and where the question is discussed the 
effect of superior equities is admitted. What other equities 
than those of general creditors can exist in such cases? 
Drexel vs. Borney, 122 U. S., pp. 253-4. 

In the case of Miller’s Appeal, 11 Casey, 481, which was a 
voluntary assignment for the benefit of creditors, it was held 
that the creditors became the owners of the assigned estate 
by virtue of the assignment when the assignment was made. 
Said the court: 

“By the deed of assignment the equitable owner¬ 
ship of all the assigned property passed to the cred¬ 
itors.” 
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It was held that one of the creditors had the right to share 
in the dividends to the extent of his claim, notwithstanding 
he had, after the assignment, realized a part of it from an¬ 
other source. And, in the case of Dean and Sons, 98 Pa. St., 
101, the court says that Miller’s appeal is settled law. The 
Dean case quotes from the case of Mayer vs. Attorney Gen¬ 
eral: 

“The day on which the insolvency occurred as 
judged by the decree fixes the time to which the sev¬ 
eral claims must be referred for adjustment, and not 
the date of the decree itself.” 

In the case at bar insolvency at the time of filing the peti¬ 
tion is admitted. 

A case that appears decisive of the question is that of 
People vs. Commonwealth Alliance Company, 154 N. Y., 95, 
where proceedings were filed by the Attorney General to dis¬ 
solve a corporation and the court says that the commence¬ 
ment of the action “is the day on which the court prac¬ 
tically takes possession of the assets of the company for the 
purpose of distribution among its creditors and consequently 
is the day on which the rights of creditors should be ascer¬ 
tained and the value of their claims determined,” citing a 
number of cases. 

What were the rights of creditors to be ascertained and de¬ 
termined as of the day the petition for dissolution was filed? 
To share in the assets equally, subject only to the preferences 
expressed by the Code. And those assets included the debt of 
appellant to the corporation. The bank was a creditor of the 
corporation on that date and if it had been possible to settle 
on that date, but for the probability that the bank would 



have relied upon appellant as indorser, the bank would have 
shared with other creditors in an equal distribution. The 
accident that appellant was an indorser instead of another 
not indebted to the corporation is now relied upon to raise a 
superior equity in appellant, and the fact that the bank re¬ 
quired an indorser to pay is relied upon to raise, in the in¬ 
dorser against creditors, a right superior to the right of the 
bank against the corporation. 


II. 

Appellant IVas Not a Creditor Until He Paid the Note. 

It requires payment to raise the liability of the maker to 
the indorser. 

In the case of Iluse vs. Ames, 104 Mo., 91, Ames was an 
accommodation indorser of the corporation’s paper to the ex¬ 
tent of about $24,000. He was a stockholder of the corpora¬ 
tion. The court said: 

“The hotel association became insolvent and made 
the assignment on the 24th of June, 1884, and this 
suit was commenced by the assignee on the 27th of 
the same month. From January to May, 1884, the 
defendant had indorsed the paper of the association 
to the amount of about $24,000. Some three or four 
of the indorsed notes matured before the date of the 
assignment and others matured afterwards. One 
note for $1,800, which matured before the assign¬ 
ment, was paid by the defendant in July, 1884, which 
was after the assignment and after the suit. In July 
and August, 1885, a year or more after the assign¬ 
ment, the defendant paid on judgments recovered by 
holders of the indorsed notes the aggregate sum of 
$14,807.19. It is the payments thus made which 
the defendant sets up as a set-off. 



( 

“An accommodation indorser occupies the posi¬ 
tion of a surety; and the contract of the principal to 
indemnify the surety for any payment which the 
latter may make takes effect from the time when the 
surety executes the contract by which he became 
liable for the debt of the principal. The liability of 
the indorser becomes fixed, in the case of an indorser, 
by the protest of the note, though the agreement re¬ 
lates back to the date of the note. The surety, how¬ 
ever, has no cause of action against the principal 
until he has paid the debt or some part of it (Hearne 
vs. Keath, 63 Mo., 84). There was, therefore, no 
debt due to the defendant, either at the date of the 
assignment or at the commencement of the suit, and 
it is clear that he had no set-off within the statute 
upon that subject. 

“If the defendant has any set-off it is on some 
equitable grounds.” 

Hearne vs. Keath et al., turned directly upon the point as 
to when an indorser has a right of action against the maker 
of the note and squarely decides that— 

“until the surety pays the debt for which he is se¬ 
curity, his demand has no existence. The principal 
does not become a debtor of the surety until the latter 
pays the debt for which he is liable as security. When 
the payment is made, then the liability for the first 
time becomes fixed in such a manner as to make the 
principal a debtor.” 

III. 

The Cross-demands at Bar Bid Not Grow Out of the 

Same Matter. 

Appellant was indebted to the corporation for merchandise 
purchased before the petition for dissolution was filed and 
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there is no presumption that he indorsed upon any agreement 
or idea that he would, if he had to pay on his indorsement, 
set off one debt against the other. The obligations were not 
mutual in that regard. Mutual debts which may be set off in 
equity are defined as those which on each side are at the time 
due and payable. 

Scott vs. Armstrong, 146 U. S., 499. 

Smith vs. Eighth Ward Bank, 31 App. Div. N. Y., 6. 
Colt et al. vs. Brown, 12 Gray, Mass., 233. 

In Yanatta vs. X. J. Mut. Life Ins. Co., 31 N. J. Eq., 15, 
Prinz owed the company for a loan and had made certain 
payments on a policy which, the company being insolvent 
and in process of liquidation, he asked might be set off against 
his debt. His petition was denied, the court saying: 

‘“The fact that he has in his hands assets of the 
company cannot entitle him to any advantage over 
the other policy holders in the same rank, and the 
fact that he is a debtor of the company gives him no 
equity over them.” 


IV. 

Appellant Has No Set-off Because He Had No Claim 
Until After the Petition Was Filed. 

Before appellant became a creditor of the corporation the 
assets of the corporation had been impounded by the law 
for the equal benefit of all the creditors. That he after¬ 
wards became a creditor entitles him, of course, to share 
with others, but not to exceed them. In the case of Smith 
vs. Mosby, 56 Tenn. } 501 (syl.) it is said: 
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“Where a defendant who is sued on a note by the 
receivers of an insolvent bank which has failed and 
filed a bill asking to be wound up offers as a set-off a 
certificate of deposit given by the bank the burden 
is on him to show that he received it previous to the 
filing of the bill by which the assets of the bank were 
impounded for the benefit of all its creditors.” 

We have already cited the case of Huse vs. Ames and 
quoted from it on another point. We now quote from that 
case on the subject of equitable set-off. 

“It is well settled that an assignee for the benefit 
of creditors takes the assigned property subject to all 
equities existing at the date of the assignment. 
While the insolvent is not bound to pay otherwise 
than according to his contract, it is considered no 
hardship that he should accept payment of a demand 
owing to him before maturity. Hence, it has been 
often ruled in the State of New York and is now the 
law of this State that if the claim against the assignee 
was due at the date of the assignment, then there 
is an equity because of the insolvency of the assignor, 
and the debt so due may be set off against the claim 
in favor of the assignee, though the claim held by 
the assignee was not due at the date of the assign¬ 
ment. But the claim against the assignee must be 
due at the date of the assignment, and if it is not 
then there is no equitable set-off.” 

Keep vs. Lord, 2 Duer, 78. 

Myers vs. Davis, 22 N. Y., 489. 

Chipman vs. Bank, 120 Pa. St., 86, and con¬ 
tinuing : 

“A demand cannot be set off because of insolvency 
of the plaintiff in equity any more than in law unless 
it existed in favor of the defendant at the commence¬ 
ment of the suit and had then become due.” 
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The court cites and quotes from a number of cases, over¬ 
rules a prior case, and holds against the set off. 

See High on Receivers, Secs. 247 and 249. 

Mutual transactions, which raise an equitable right to 
set-off superior to general creditors, are illustrated by the 
case of Scott vs. Armstrong, 146 U. S., 499, which was a 
case where two banks had reciprocal credit arrangements 
and the mutual credits were parts of the same set of acts. 

The wrong that is resisted here by the appellees is that 
referred to by the Supreme Court of the United States in 
Grant vs. Buckner, 172 U. S., 232, where a tenant, who was 
half owner of a plantation, was sued for rent, notwithstand¬ 
ing he had paid rent to the receiver for a term of years for 
the whole plantation. He claimed a set-off of the overpay¬ 
ments. The court allowed the set-off, saying: 

“This is not a case where a defendant indebted to 
an estate which is insolvent and can, therefore, pay 
its creditors only a pro rata amount, seeks to set off 
a claim against the estate in absolute payment of a 
debt due from him to the estate, thus obtaining a 
full payment which no other creditor can obtain” 

See also 

Clark vs. Brockway, 3 Keyes (N. Y.), 13. 

and 

Wiswall vs. Sampson, 14 Howard, page 66, 
where the court says: 

“If a fund for the payment of debts be created 
under an order or decree in chancery and the cred¬ 
itors come in to avail themselves of it, the rule of 
equity is that they shall be paid in pari passu or on 
a footing of equity .” 
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We cannot see how the principles of equality, which is 
equity, will be served by allowing appellant to set off his 
debt against his claim. A supposititious case will illustrate: 
Suppose appellant owed the corporation one hundred thou¬ 
sand dollars and there were no other assets to pay dividends 
to creditors with claims aggregating one hundred and twenty- 
five thousand dollars, and appellant had indorsed for one 
hundred thousand dollars under the circumstances here. He 
would collect his claim in full and none of the other creditors 
would get anything. 

In the case In re Bingham, 94 Fed. Rep., 796 (Vermont), 
decided in May, 1899, we have a situation almost identical 
with the present case. The bankrupt owed Hartshorn 
$110.50. Hartshorn owed the bankrupt $554.70. Both 
owed a note (joint apparently) to a bank for $1,200.00, of 
which amount, as between themselves, each should pay one- 
half. Hartshorn, after the petition in bankruptcy was filed, 
paid the note and sought to set off half of it against his debt 
to the bankrupt. His petition was denied, the court say¬ 
ing: 

“Hartshorn should pay the balance due between him 
and the bankrupt to the trustee, now, for administra¬ 
tion, and the trustee should pay the dividends on the 
bankrupt’s half of the note when declared to Harts¬ 
horn.” 

There are two cases in this court dealing with the subject 
of equitable set-off which should be noticed, Fedarwisch vs. 
Alsop, 18 App. D. C., 318; Fitzgerald vs. Wiley, 22 App. 
D. C., 329, not because they are like the case at bar, but 
because they refer to the case of North Chicago Rolling Mill 
Co. vs. St. Louis Ore & Steel Company, 152 U. S., 596. In 
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that case the rights of a garnishor and garnishee were ad¬ 
judicated, not the rights of general creditors, and it was held 
that as between the two the unliquidated claim of the gar¬ 
nishee might be relied upon to defeat the garnishment. 

In the case of Scott vs. Armstrong, cited above, a question 
was certified to the United States Supreme Court, as follows: 

“Where a national bank becomes insolvent and its 
assets pass into the hands of a receiver appointed by 
the Comptroller of the Currency can a debtor of the 
bank set off against his indebtedness the amount of 
a claim he holds against the bank, supposing the 
debt due from the bank to have been payable at the 
time of the suspension, but that due to it to have 
been payable at a time subsequent thereto.” 

It will be seen that the situation there was the converse 
of that here. The debt to the bank was not due, but the 
debt by the bank was due. It has never been held that an 
insolvent creditor was harmed by accepting payment before 
the debt was due. 

In the case of Yardley is. Philler, 167 U. S., on page 360, 
the court observes: 

“Obviously, the right to set-off as recognized in 
Scott vs. Armstrong is governed by the state of things 
existing at the moment of insolvency and not condi- 
tions thereafter created.”’ 

In Auten vs. U. S. Nat. Bank, 174 U. S., 125, the set-off 
was allowed in a case where the cross-credits grew out of the 
same transaction or line of transactions. 

In Drexel vs. Berney, 122 U. S., pages 2534, the court 
says: 



“Equity will look through the form of the transac¬ 
tion and adjust the equities of the parties with a view 
to its substance rather than its form, so long as no 
superior equities of third persons will be effected by 
such adjustment,” 

quoting from Smith vs. Felton, 43 N. Y., 419, in which case 
Rich, a banker, discounted a note for Felton and placed 
the cash to Felton’s credit. Because of insolvency the bank 
was closed while Felton had more than enough money on 
deposit with it to pay the note not yet matured. The set-olf 
was allowed. That case refers to the case of Lindsay vs. Jack- 
son, 2 Paige, 581, where the complainants, corresponding to 
appellant here, owed a debt not yet due as against one from 
defendants to him then due. The set-off was allowed, but 
the court said: 

“It might present an entirely different question if 
the defendant’s debt was now due from the complain¬ 
ants, who were seeking to compensate it by a claim 
against the defendants payable at a future time,” 
citing Young vs. Gye, 10 J. B. Monroe, 198, where 
the court said: 

“The debts must be mutual and each party have an 
immediate right to recover.” 

The debt of appellant against the corporation was not held 
at the date of the corporation’s admitted insolvency, and 
therefore the case of Nashville Trust Company vs. Bank, 91 
Tenn., 336, according to the reasoning of the court, would 

have been decided differently had the facts been as here, for 
the court says: 
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“Unless the debt was held at the date of assured 
insolvency, in the case of a corporation, or at the date 
of the assignment of the insolvent debtor or the death 
of the insolvent decedent, it cannot be set off.” 

Furthermore, the court was particular to say that it was 
“treating the case upon the idea that it is only the insolvent 
himself that is resisting,” and did treat it as if “no opposing 
rights or superior equity” were involved. 

The court then finds (1) that the assignee holds as repre¬ 
sentative of the assignor; (2) that insolvency raises an equity 
for set-off; (3) that it makes no difference that the debt is 
not due, nor which debt is not due; (4) that the balance after 
set-off represents the assets for distribution. 

Noticing now the cases relied on by appellant: 

Barnes vs. Barnes, 106 Ya., 319: This case does not show 
exactly upon what the dictum relied on by appellant is based. 
The court refers to Feagle vs. Dillard, 5 Leigh, 31, which 
does not seem to be affected by the rights of general creditors. 

Nashville Trust Company vs. Bank has already been com¬ 
mented on. 

Merwin vs. Austin, 58 Conn., 22: The party claiming the 
set-off was an actual creditor on a mutual obligation before 
the petition in insolvency was filed. 

St. Paul & M. Trust Co. vs. Look, 57 Minn., 87, is not sus¬ 
tained in its reasoning by the cases relied on, except that of 
Wagoner et al. receivers, vs. Gas Light Company, and that 
case is directly contrary to the later case of Vanatta vs. N. J. 
Mut. Life Insurance Company, 31 N. J. Eq., 15, and none of 
them presents a case where the debt arose after the assign¬ 
ment. 
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In re Bingham, a Vermont case, reported in 94 Fed. Rep., 
796, is direct authority against appellant’s contention. 

Barney vs. Grover , 28 Vt., 391, allows the set-off, because 
the suretyship of Volentine is superior to any equities of sub¬ 
sequent date. 

V. 

The Payment by Appellant of an Attorney’s Fee. 

This goes, of course, with the main question, but apart 
from that, without some showing of service by an attorney, 
with the right in the receivers to dispute the value of the 
service, appellant has no right to claim it. 

The decree of the court should be affirmed. 

W. W. MILLAN, 

R. E. L. SMITH, 

Attorneys for Appellees. 
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